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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was conducted in this
case on June 23 and 24, 2004, in Sarasota, Florida, before
Lawrence P. Stevenson, a dul y-designated Adm nistrative Law
Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Vi cki D. Johnson, Esquire
Fl ori da Conmm ssion on Hunman Rel ati ons
2009 Apal achee Parkway, Suite 100
Tal | ahassee, Florida 32301-4857

For Respondent: Harry W Haskins, Esquire
Mary R Hawk, Esquire
Porges, Hamlin, Know es & Prouty, P.A
3400 South Tamam Trail, Suite 201
Sarasota, Florida 34239

STATEMENT OF THE | SSUES

The issues presented for decision are whether Respondent

di scrim nated against Derrick Bhayat on the basis of his race or



national origin by failing to approve his application to
purchase a condom niumunit in Respondent's building, and, if
so, what are the damages to which M. Bhayat is entitled.

PRELI M NARY STATEMENT

On July 19, 2002, Derrick Bhayat filed a Housing
Di scrimnation Conplaint (the "Conplaint”) with the Florida
Comm ssi on on Human Rel ations (the "Comm ssion") agai nst
Respondent One Watergate Association, Inc. ("One Watergate").
The Conplaint was also filed with the Federal Departnent of
Housi ng and Urban Devel opnent pursuant to 42 U. S.C. Subsection
3610(a) (1) (A). The Conplaint alleged that One Watergate
di scri m nated agai nst M. Bhayat on the basis of national origin
and color in violation of Title VII of the Cvil R ghts Act of
1968, as anmended by the Fair Housing Act of 1988, and of the
Fl orida Fair Housing Act, Sections 760.22 through 760. 37,
Florida Statutes (2003) (the "Fair Housing Act"). The alleged
di scrimnation concerned the failure of One Watergate's Board of
Directors (the "Board") to approve M. Bhayat's application to
purchase a unit in the One Watergate buil di ng.

The Comm ssion conducted an investigation of the Conplaint.
By letter dated Novenber 14, 2003, the Conmi ssion notified
M. Bhayat of its determ nation that reasonable cause existed to
believe that a discrimnatory housing practice had occurred and

that as the Conpl ai nant, M. Bhayat could elect to have the



Attorney Ceneral bring a court action in the nanme of the state
on his behalf to enforce the provisions of the Fair Housing Act
or to have the Conm ssion petition the D vision of

Adm ni strative Hearings ("DOAH') for an adm nistrative hearing
and seek relief on his behalf. M. Bhayat el ected to have the
Conmi ssi on pursue an adm ni strative renedy.

The Commi ssion first attenpted to conciliate the matter
pursuant to Florida Adm nistrative Code Rule 60Y-7.005. The
Comm ssion issued a Notice of Failure of Conciliation on
March 10, 2004, and filed a Petition for Relief at DOAH on
March 12, 2004. The matter was referred to the undersigned and
schedul ed for hearing on June 3 and 4, 2004. By Order dated
April 12, 2004, Respondent's Modtion to Continue was granted, and
t he hearing was re-schedul ed for June 23 and 24, 2004, when it
was hel d.

At the final hearing, the Comm ssion presented the
testimony of M. Bhayat and of the follow ng persons: Gary
McDonal d, a honme nortgage consul tant; Janey Hess, the owner of
the unit in One Watergate that M. Bhayat attenpted to purchase;
and Jan G llett, a former resident and Board nenber of One
Wat ergate. The Conmi ssion al so presented rebuttal testinony by
M . Bhayat and Julie Horstkanp, M. Bhayat's attorney in the
condom ni um purchase. The Commi ssion's Exhibits 1 through 5,

7 through 16, and 18 through 21 were admtted into evidence.



Respondent presented the testinony of Carolyn Collins, a
resident and former Board nenber of One Watergate; Dougl as
Carpenter, a resident and former vice-president of the Board of
One Watergate; Adele Kurtz, an attorney for One Wtergate;
Kathie Srur, a resident of One Watergate; Larry Farr, building
superintendent of One Watergate; John J. Wl helm a resident and
current president of the Board of One Watergate; Janis Farr, the
resi dent nmanager of One Watergate; Richard A Bouchard, a
resi dent of One Watergate who was president of the Board during
the tine relevant to this case; and Warren Pl ant, president of
Renters Reference of Florida, Inc. Respondent's Exhibits 1
t hrough 13, 16 through 27, 29, 30, 33 through 37, and 39 were
admtted into evidence.

A four-volume Transcript of the final hearing was filed at
DOAH on July 21, 2004. At the close of the hearing, the parties
agreed that their proposed recomended orders would be filed
20 days after the transcript was filed at DOAH. Respondent's
Proposed Reconmended Order was filed on August 6, 2004. The
Comm ssion's Proposed Recommended Order was filed on August 9,
2004.

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence adduced at the
final hearing and the entire record in this proceeding, the

follow ng findings of fact are nade:



1. The Conmission is the state agency charged with
i nvestigating conplaints of discrimnatory housing practices and
enforcing the Fair Housing Act, Sections 760.20 through 760. 37,
Florida Statutes (2003). The Conmi ssion is charged with
investigating fair housing conplaints filed with the Conm ssi on
and with the federal Departnent of Housing and U ban Devel opnent
("HUD") under the Federal Fair Housing Act, 42 U S.C Section
3601, et. seq.

2. For the past ten years, Derrick Bhayat has been a
realtor with M chael Sanders and Conpany in Sarasota. Before
that, M. Bhayat worked for the United States Departnent of
Def ense in Europe. M. Bhayat is originally from Capet own,
South Africa, where he was considered "colored.” H's ancestry
is Mal aysian, Zulu, and French. It is undisputed that
M . Bhayat is a person of color.

3. Respondent, One Watergate, is the duly-incorporated
owners' association for the One Watergate condomi ni um bui | di ng
in Sarasota. The Board is the governing body of One Watergate
and is responsible for the approval or denial of potential
residents and purchasers of units in the One Watergate buil di ng.

4. Prior to May 2002, prospective buyers or residents at
One Watergate were required to conplete an application that
asked for character references but did not require the applicant

to provide bank references or other financial information. 1In



early 2001, the Board conmenced a search process to find a
third-party investigative firmto conduct nore detail ed
screeni ngs of potential residents and purchasers at One
Watergate. In April 2002, then-president R chard Bouchard
provi ded the Board with detailed information regardi ng one such
firm Renters Reference of Florida, Inc. ("Renters Reference"),
an i nvestigative consuner reporting agency operating under the
Federal Fair Credit Reporting Act. Renters Reference perforns
background checks of potential residents, enployees, and
contractors for such residential entities as condom ni uns,
homeowner associ ati ons, and nobile honme parks.

5. On April 16, 2002, the Board net in a duly-noticed,
regul arly schedul ed neeting. On the notion of Board nenber John
W | helm the Board voted to pursue a contract with Renters
Ref erence to conduct applicant screenings. On May 2, 2002, One
Wat ergate and Renters Reference entered into an "Agreenent for
Service" for the conduct of confidential background checks,
credit checks, and other screenings of potential One Watergate
resi dents.

6. In cooperation with the Board, Renters Reference
established a form "Application for COccupancy/ Approval" to be
conpl eted by potential residents and a form "Application for
Purchase, Transfer, G ft, Devise or Inheritance Approval"™ to be

conpl eted by potential unit purchasers. The forns required



applicants to sign an authorization to release their banking,
credit, residence, enploynent, and police record information to
Renters Reference. The forns also required applicants to

di sclose their Social Security nunbers to Renters Reference,

whi ch woul d all ow Renters Reference to obtain credit reports
directly fromthe three national credit reporting agencies,
Trans Union, Experian, and Equifax. The Application for
Purchase formal so contained a hold harm ess provision requiring
the applicant to assent to the foll ow ng:

| understand that the Board of Directors of
One Watergate Association, Inc. may cause to
be instituted an investigation of ny
background as the Board nmay deem necessary.
Accordingly, | specifically authorize the
Board of Directors, Managenent and Renters
Reference of Florida, Inc. to make such

i nvestigation and agree that the information
contained in this and the attached
application my be used in such

i nvestigation, and that the Board of
Directors, Oficer and Managenent of the One
WAt ergate Association, Inc, itself shall be
hel d harm ess from any action or claimby ne
in connection with the use of the

i nformation contained herein or any

i nvestigation by the Board of Directors.

7. Both forms advised applicants that a failure to
conplete any portion would result in the application being
"returned, not processed and not approved.” Renters Reference
advi sed One Watergate to strictly enforce the requirenent that
applicants conplete all portions of the fornms on the ground that

a wai ver of application requirements for any one applicant woul d



necessitate such a waiver for any subsequent applicant or else
invite a discrimnation claimby the subsequent applicant.

8. Applicants conplete the fornms and submt themto Janis
Farr, the resident manager of One Watergate, who forwards the
materials to Renters Reference for the conduct of its background
investigation. After conpleting the investigation, Renters
Ref erence sends a report to One Watergate wth its findings.

The Renters Reference report is purely informational. Renters
Ref erence is not authorized to approve or deny the application,
and it makes no recomrendations as to approval of the
appl i cation.

9. The Board has established a screening conmttee to act
upon the applications. The screening conmttee consists of
Ms. Farr and the sitting Board president. The screening
commttee' s decision to approve or disapprove the application is
| ater subject to a ratification vote by the full Board.

10. On May 16, 2002, potential unit purchaser Marcia Lang
subnmitted a conpleted form Application for Gccupancy/ Approva
and a conpleted form Application for Purchase. The application
was forwarded to Renters Reference, which perforned a background
screeni ng that included obtaining a Trans Union credit report
dated May 24, 2002. Renters Reference conpleted its
i nvestigation on May 29, 2002, and nmade its report to One

Wat ergate. The screening comnmttee, consisting of Ms. Farr and



t hen- presi dent of the Board, Richard Bouchard, approved the
application and i ssued an undated Certificate of Approval.

Ms. Lang closed on her unit in One Watergate in August 2002.
Because the Board does not neet during the nonths of My through
August, the Board did not ratify the screening commttee's
approval until its Cctober 15, 2002, neeting.

11. On May 29, 2002, M. Bhayat entered into a contract
wi th Janey and Paul Hess to purchase their One Watergate unit
for $315,000. On May 30, 2002, M. Bhayat tel ephoned Ms. Farr
and requested that he not be required to conplete the
application forns. M. Bhayat expl ained that he had al ways been
cauti ous about providing personal information, such as his
Soci al Security nunber to businesses. This general cautiousness
became alarmin 2001 when his wife, Nancy Bhayat, was the victim
of an identity theft. The thief used Ms. Bhayat's Soci al
Security nunber to obtain a Visa card and make $12, 000 worth of
pur chases.

12. M. Farr responded that the application would not be
accepted unless all the requested informati on was provided.
Nevert hel ess, on May 31, 2002, M. Bhayat submtted to the One
Wat ergate office an Application for QOccupancy/ Approval and an
Application for Purchase. On these applications, M. Bhayat did
not provide his or his wife's Social Security nunber. He did

not sign the authorization to rel ease his banking, credit,



resi dence, enploynent, and police record infornmation to Renters
Ref erence. M. Bhayat al so struck through the hold harm ess
provi sion on the Application for Purchase.

13. The applications were acconpani ed by a cover letter
fromJulie Horstkanp, M. Bhayat's attorney. The letter
repeated M. Bhayat's concerns about discl osure of personal
informati on and stated that the Bhayats did not want to rel ease
any nore information than necessary to process their
application. The letter stated that M. Horstkanp was
enclosing, in addition to the two applications, a "credit report
prepared by MSC Mortgage." Ms. Horstkanp al so included
attestations concerning the Bhayats' background that were
intended to obviate the need for Renters Reference to performa
crimnal records check

14. After receiving this package of materials from
M. Bhayat, Ms. Farr consulted with Warren Pl ant, the president
of Renters Reference, who again advised her that it would be in
the best long-terminterest of One Watergate to insist that the
applications be conpleted in full. M. Farr then sent a
letter to Ms. Horstkanp, dated May 31, 2002, and received by
Ms. Horstkanp on June 3, 2002, that stated as follows:

We are in receipt of the packet delivered
fromyour office on behalf of Derrick &
Nancy Bhayat. While we can appreciate the

angst felt by the Bhayat's [sic] as the
result of her identity theft, we nust adhere

10



to the stipulations of our new policy. The
Board of Directors of One Watergate at a
duly posted neeting in April 2002 approved a
contract with Renters Reference Inc. to
handl e the investigation of prospective
purchasers and | essees. they felt to best
serve the security of all One Watergate
owners, the approval process needed to be
utilized to it [sic] fullest.

You may informyour clients they can rest
assured that all the information disclosed
in this application will be held in conplete
confidence by both One Watergate Associati on
and Renters Reference Inc., as we are bound
by both [the] Federal Fair Credit Act and
Florida Statutes Chapter 718. These | aws
apply to both the application as well as any
reports received fromthem

Therefore we are returning the package to be
conpleted in full. W cannot accept or
approve this sale based on the inconplete

i nformati on subm tted.

15. By letter dated June 4, 2002, Ms. Farr inforned One
Watergate's law firmof the situation with the Bhayats. Wth
her letter, Ms. Farr encl osed correspondence received by
M . Bouchard and other nenbers of the Board from Janey Hess,
owner of the unit that the Bhayats were attenpting to purchase.
Ms. Hess had witten at |least three letters to the Board on
June 3 and 4, 2002, demandi ng an emergency neeting of the ful
Board to consider waiving the requirenents of the new
application forms, which sought "invasive and unnecessary

information" fromthe Bhayats. M. Hess and M. Bouchard were

al so havi ng conversations about the issues, but these took a

11



turn toward personal aninosity on the part of M. Hess.
Ms. Hess' letters becanme progressively |less concerned with the
Bhayats' situation than with M. Bouchard's status as the owner
of several One Watergate units and his all eged nani pul ati on of
rules restricting the rental of those units. M. Bouchard
testified that his own |awer advised himto cease
communi cations with Ms. Hess.

16. One Watergate's | awer, Stephen Thonpson, wote a
letter to both the Bhayats and the Hesses dated June 6, 2002,
that stated as follows, in relevant part:

In order to help facilitate the approval
process, One Watergate has contracted with
Renters Reference for applicant screening.
The information necessary to process the
Application for [sic] includes, but is not
limted to the applicant's date of birth and
social security nunber. It is ny
under st andi ng that the application submtted
by M. and Ms. Bhayat did not include the
required social security nunbers for each of
the applicants. Wile it is M. and Ms.
Bhayat's right to refuse to release this
information to the Association, it is the
Association's duty and responsibility to
conduct thorough credit and crim nal
background checks on potential owners and
tenants. Wthout the applicable social
security nunbers, such background checks
cannot be conducted by Renters Reference and
t herefore such applications cannot be
approved by One Watergate Associ ation

Whil e the Association is required to either
approve or disapprove an application within
thirty (30) days after receipt of such
application, in the present situation the
thirty (30) day tinme frame will not begin to

12



run until a conplete application is
submtted, including the applicants' soci al
security nunbers. |If M. and Ms. Bhayat
decide to submt a conpleted application

One Watergate Association will use their
best efforts to obtain a conplete background
check and render a decision prior to the
antici pated June 28, 2002, closing date.

17. Negotiations commenced between Ms. Horstkanp, the
Bhayats' attorney, and Adele Kurtz, M. Thonpson's co-counsel
on behalf of One Watergate. On June 11, 2002, Ms. Kurtz wote a
letter to Ms. Horstkanp that stated as follows, in rel evant
part:

Pursuant to our conversation yesterday, the
Board of Directors of One Watergate
Associ ati on had agreed to accept M. and
Ms. Bhayat's Application to purchase Unit
5-D so long as said Application was conpl ete
and acconpani ed by copies of their current
driver's license and up to date credit
reports for both purchasers. This action
was taken for the sol e purpose of

al l eviating any confusion there may have
been by the Seller as related to the
contract between One Watergate and Renters
Reference. This action did not constitute a
wai ver or nodification of the Application
requi rements and One Watergate retained the
right to require conplete and accurate
applications be submtted to the Board for
revi ew.

18. M. Kurtz went on to note that an application
subm tted by the Bhayats on June 10, 2002, was unacceptabl e
because it did not include the Bhayats' driver's |icenses, and
the hold harm ess cl ause was again stricken fromthe Application

for Purchase. On June 12, 2002, Ms. Horstkanp responded that

13



t he Bhayats "are okay" with including the hold harm ess

provi si on,

that they had submtted their driver's license

information to One Watergate, and that the credit report

covering both M. and Ms. Bhayat had al so been submtted.

19.

On June 14, 2002, Ms. Kurtz wote a letter to

Ms. Horstkanp that stated, in relevant part:

20.

It has conme to ny attention that the credit
report submtted by M. and Ms. Bhayat is
not a credit report froma national credit
reporting bureau but, in fact, is a consumner
report which apparently is used quite often
by nortgage brokers and realtors to conpile
only the positive aspects of an individual's
credit reports. As a result of M. and Ms.
Bhayat's m srepresentation and attenpt to
deceive the Association, at this point only
a conplete and accurate application will be
accepted by One Watergate Association. A
conpl ete and accurate application shal

i ncl ude both applicant's [sic] date of birth
and social security nunbers, as well as al
ot her information requested on the
application.

The credit report in gquestion had been obtained

by

M . Bhayat through Gary McDonal d, a hone nortgage consultant

with MSC Mbrtgage, a joint venture of Wlls Fargo Bank, and

M . Bhayat's enpl oyer, M chael Sanders and Conpany. M.

gave his Soci al
report from RELS Reporting Services,

conpany that gathers information fromthe major credit

servi ces.

The report that M. MDonal d generated for M.

is called a "tri-nerge" report, because it conbined infor

14

Bhayat

Security nunber to M. MDonald, who ordered a
a Wells Fargo-affiliated

reporting

Bhayat

mat i on



fromall three najor reporting services into a single report.
The full report was 11 pages | ong.

21. At the hearing, there was a dispute as to whet her
M . Bhayat submtted the full 11-page report to One Watergate,
or whether he only submtted the first two pages summari zi ng the
information in the full report. M. Bhayat insisted that he
submtted the full report. M. Farr and M. Bouchard both
testified that they had only ever seen the two-page summary.

M. Plant testified that One Watergate forwarded to Renters
Ref erence only the two-page summary, not the full 11-page
report.

22. The weight of the credible evidence |leads to the
finding that M. Bhayat submtted only the two-page summary of
the RELS credit report, not the full 11 pages.

23. In any event, the result would have been the sane had
M . Bhayat submitted the full RELS report, because M. Pl ant
testified that even the full report did not neet Renters
Reference's criteria for a credit report. M. Plant stated that
Renters Reference deals directly with the credit reporting
bureaus and will accept only a full report fromone of the three
maj or bureaus. He ternmed the RELS docunent a "concocted
report,"” nmeaning that it is the product of a third party that
bought information froma credit reporting bureau, then prepared

its own report.

15



24. M. Plant testified that he has found such "concocted
reports” to be unreliable because their authors may nake
m stakes in transcribing the information fromthe credit
reporting bureau and, nore significantly, because their authors
may downpl ay or hide negative information to assist the
potential honebuyer in obtaining a |oan.

25. M. Plant further testified that his conpany does not
"mess around” with the Fair Housing Act and that he woul d have
i mredi ately canceled the contract wwth One Watergate if he had
had the | east suspicion that the Board was basing its actions on
M. Bhayat's race, color, or national origin. M. Plant has
been the president of Renters Reference throughout its 25-year
exi stence, and his |long experience in these matters is credited.

26. The Bhayats made no further attenpts to submt
applications to One Watergate. Neither the screening conmttee,
nor the full Board, ever took official action because the
application was never deened conplete. The Bhayats' purchase of
the Hesses' unit fell through. The Hesses ultinately | eased
their unit to another person.

27. The record indicates that several subsequent
purchasers conpleted their applications and were approved to buy
and reside in units in One Watergate w thout incident.

28. The record indicates that, while the majority of One

Watergate's residents are white, persons of color and of varying

16



national origins own units and reside in One Watergate. No
evi dence was produced of strained rel ati ons anong One
Watergate's residents relating to their race, color, national
origin, sex, handicap, famlial status, or religion.

29. The only direct evidence of any discrimnatory intent
behi nd the actions of One Watergate toward M. Bhayat cane from
the testinony of Ms. Hess. On June 14, 2002, before she was
aware that the Board consi dered the Bhayats' second application
i nconpl ete, Ms. Hess went to the One Watergate office to give
witten perm ssion for M. Bhayat's housepainter to come into
her unit and commence work. She spoke to Larry Farr, the
bui | di ng superintendent and husband of Janis Farr.

30. Ms. Hess testified that she asked M. Farr whether he
had any news of M. Bhayat's status. M. Farr stated that he
had not heard anything, but that "I knew the mnute | saw that
guy he was going to be trouble.” Having never seen M. Bhayat,
Ms. Hess asked M. Farr what he neant. WM. Farr stated, "Just
wait till you see him You'll know." M. Hess testified that
she pictured M. Bhayat as sone |large, frightening man, then
| earned that he was neither large nor frightening. Once she
| earned of M. Bhayat's heritage, she assuned that it was his
color and/or national origin to which M. Farr was referring.

31l. Ms. Hess testified that Larry Farr "is a great

guy . . . but he is the nost uninhibited speaker of anyone on

17



the premises . . . [S]onetinmes, when he says things, | feel
they reflect the opinion of the group. And so when he said
that, | was just . . . shocked and thought, 'Well, this nust be
what they all thought.™ That's the feeling | got."

32. M. Farr vigorously denied nmaking those statenents to
Ms. Hess and denied nmaking any statenents to anyone regardi ng
M. Bhayat's race or national origin. It is noted that M. Hess
made no cont enpor aneous nention of this conversation during the
course of her correspondence with M. Bouchard and the Board,;
rather, she first mentioned it in a letter to the Board dated
July 26, 2002, nore than a nonth after M. Farr allegedly nade
the discrimnatory renmarks to her and after M. Bhayat had filed
his Complaint with the Comm ssion.

33. Even if Ms. Hess' version of the conversation with
M. Farr were to be credited, along with her assunption that
M. Farr was referring to M. Bhayat's race or national origin,
her intuitive leap in concluding that M. Farr's words reflected
t he opi nion of anyone el se woul d be unsupported. Contrary to
Petitioner's assertion, M. Farr was not part of One Watergate's
"managenent team" He was the maintenance man. M. Farr did
not attend Board neetings, had no role in the process of
accepting or rejecting applications, and did not discuss

M . Bhayat with any Board nenbers. There was no evi dence
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presented that M. and Ms. Farr ever tal ked about M. Bhayat,
other than in regard to the aforenenti oned housepainter.

34. There was no evidence that any nenber of the Board or
the screening commttee discrimnated against M. Bhayat due to
his race, national origin, or for any other reason. Most of
t hem never nmet M. Bhayat and were unaware of his race or
national origin during the period in dispute. M. Bhayat, for
reasons of his own, sinply declined to submt a conplete
application to One Watergate, which, in turn, declined to
consider his inconplete application.

CONCLUSI ONS OF LAW

35. The Division of Adm nistrative Hearings has
jurisdiction in this proceedi ng pursuant to Subsection
120.57(1), Florida Statutes (2004).

36. Subsection 760.23(1), Florida Statutes (2003),
provi des:

It is unlawful to refuse to sell or rent
after the making of a bona fide offer, to
refuse to negotiate for the sale or renta
of, or otherw se to nake unavail abl e or deny
a dwelling to any person because of race,
color, national origin, sex, handicap,
famlial status, or religion.

37. 42 U. S.C Subsection 3604(a) provides that it shall be

unl awf ul

[t]o refuse to sell or rent after the nmaking
of a bona fide offer, or to refuse to
negotiate for the sale or rental of, or

19



ot herwi se nake unavail abl e or deny, a
dwel ling to any person because of race,
color, religion, sex, famlial status, or
nati onal origin.
38. In cases involving a claimof housing discrimnation
on the basis of race, color, or national origin, the conplai nant

has the burden of proving a prim facie case of discrimnation

by a preponderance of the evidence. MDonnell Douglas Corp. V.

G een, 411 U. S 792, 93 S. (. 1817, 36 L.Ed.2d 668 (1973).

39. A prina facie showi ng of housing discrimnation can be

made by establishing that M. Bhayat was a nenber of a protected
class; that he applied for and was qualified to purchase an
avail able unit; that One Watergate rejected him and that the
unit remai ned avail able, thereafter, or was sold or rented to a

person not in a protected class. United States Departnent of

Housi ng and Urban Devel opnent v. Bl ackwell, 908 F.2d 864, 870

(11th Cir. 1990); Selden Apartnents v. United States Departnent

of Housi ng and Urban Devel opnent, 785 F.2d 152, 159 (6th Gr.

1986) .

40. Under the MDonnell Douglas test, once the conpl ai nant

has made a prima facie case, the burden shifts to the respondent

to establish a legitimte, nondiscrimnatory reason for the
chal | enged action. The burden then shifts back to the cl ai mant

to prove that the articul ated nondi scrimnatory reason is nere
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pretext for the respondent’'s discrimnatory intent. See
Bl ackwel I , 908 F.2d at 870.

41. Pretext can be shown by untruths, inconsistencies,
and/or contradictions in testinony by a respondent as to the

reasons for his or her actions. Wodard v. Fanboy, L.L.C , 298

F.3d 1261, 1265-66 (11th Cr. 2002). See also Conbs v.

Pl antation Patterns, 106 F.3d 1519, 1538 (11th Cr. 1997),

quoting Sheridan v. E. |I. DuPont de Nemours and Co., 100 F. 3d

1061, 1072 (3rd Cir. 1996) (Pretext may be shown through "such
weaknesses, inplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer's proffered |legitinate reasons
for its action that a reasonable factfinder could find them
unwort hy of credence").

42. "Discrimnatory intent may be established through

direct or indirect circunstantial evidence." Johnson v.

Hantick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001). "[D]irect

evidence of intent is often unavailable.” Shealy v. Gty of

Al bany, Ga., 89 F.3d 804, 806 (11th G r. 1996). For this

reason, those who claimto be victins of discrimnation "are
permtted to establish their cases through inferential and

circunstantial proof." Kline v. Tennessee Valley Authority, 128

F.3d 337, 348 (6th Cr. 1997). However, proof that, in essence,
anounts to no nore than nere specul ati on and sel f-serving belief

on the part of the conpl ai nant concerning the notives of the
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respondent is insufficient, standing alone, to establish a prinma

facie case of intentional discrimnation. See Lizardo v.

Denny's, Inc., 270 F.3d 94, 104 (2d Cr. 2001) ("The record is

barren of any direct evidence of racial aninus. O course,
direct evidence of discrimnation is not necessary.

However, a jury cannot infer discrimnation fromthin air.
Plaintiffs have done little nore than cite to their m streatnent
and ask the court to conclude that it nust have been related to
their race. This is not sufficient.”) (citations omtted);

Col eman v. Exxon Chemical Corp., 162 F. Supp. 2d 593, 622 (S.D.

Tex. 2001) ("Plaintiff's conclusory, subjective belief that he
has suffered discrimnation by Cardinal is not probative of

unl awful racial aninus."); Lo v. F.D.1.C., 846 F. Supp. 557, 563

(S.D. Tex. 1994) ("Lo's subjective belief of race and nati onal
origin discrimnation is legally insufficient to support his
clainms under Title VII1.").

43. In the instant case, the Comm ssion failed to

establish a prima facie case of discrinmnation either through

direct or indirect circunstantial evidence. It was established
that M. Bhayat is a nenber of a protected class of persons.
However, it was not established that M. Bhayat applied for and
was qualified to purchase the Hesses' unit at One Watergate or
that One Watergate "rejected"” an application that was never

conpleted. M. Bhayat never conpleted the form applications
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that One Watergate required of all potential purchasers and/or
residents after May 2, 2002. The record established that One
Watergate attenpted to adjust its application process enough to
satisfy M. Bhayat's privacy concerns, w thout altogether
abandoning its rationale for hiring Renters Reference and
establishing a screening process in the first place. It was
ultimately M. Bhayat's choice not to conplete the applications
and, thereby, forfeit his opportunity to purchase a unit in One
Wat er gat e.

44. Even assuming for the sake of argunent that the

Comm ssion did establish a prima facie case, One Watergate

presented credible evidence of a nondiscrimnatory reason for
its failure to consider M. Bhayat's application: M. Bhayat
refused to conplete One Watergate's application forns. One
Wat ergate began its search for a firmto conduct applicant

i nvestigations nore than one year prior to M. Bhayat's
application. M. Bhayat was neither the first, nor the |ast
applicant, required to conplete the Renters Reference
application forns. Renters Reference strongly advised strict
conpliance with its application procedures, both to ensure a
t horough i nvestigation of applicants and to ensure that One
Wat ergate could not be accused of discrimnation inits
application process. Despite Renters Reference's advice, One

Watergate attenpted to work out a conpromse wwth M. Bhayat.
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When M. Bhayat submitted an unsatisfactory credit report, One
WAt er gat e reasonably abandoned its efforts to nollify M. Bhayat
and demanded that he conplete the application in the sanme nmanner
as any other potential purchaser. M. Bhayat declined to
conpl ete the application.

45. The Commission failed to denonstrate that One
Wat ergate's nondi scrimnatory reason for failing to consider
M. Bhayat's application was pretextual. Aside froma single,
sonmewhat anbi guous remark by One Watergate's mai nt enance man
who stoutly denied ever naking it, there is no direct evidence
of any racial aninus by anyone at One Watergate, nor any
indirect evidence that would allow a factfinder to draw an
i nference of discrimnation.

RECOMVVENDATI ON

Upon the foregoing Findings of Fact and Concl usi ons of Law,
it is
RECOMVENDED t hat the Fl orida Conmm ssion on Human Rel ati ons

enter a final order dismssing the Petition for Relief.
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DONE AND ENTERED t his 3rd day of Novenber, 2004, in

Tal | ahassee, Leon County, Flori da.

Loty [ Sloeroon

LAVWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 3rd day of Novenber, 2004.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conmi ssion on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Derrick Bhayat
101 South @l fstream Avenue, No. 7E
Sarasota, Florida 34236

Vi cki D. Johnson, Esquire

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301-4857

Harry W Haskins, Esquire

Mary R Hawk, Esquire

Porges, Ham in, Knowl es & Prouty, P.A.
One Watergate Association, Inc.

3400 South Tam am Trail, Suite 201
Sarasota, Florida 34239
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Ceci| Howard, General Counsel

Fl ori da Conm ssion on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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